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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  93 

[Docket  No.  25758;  Arndt.  No.  93-56] 

High  Density  Traffic  Airports;  Slot 
Allocation  and  Transfer  Methods 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation,  (DOT). 
action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  Federal  Aviation  Regulations 
relating  to  the  allocation  and  transfer  of 
air  carrier  and  commuter  operator  slots 
(i.e.,  instrument  flight  rules  (IFR)  takeoff 
and  landing  reservations)  at  Kennedy 
International  Airport,  LaGuardia 
Airport,  O’Hare  International  Airport, 
and  Washington  National  Airport.  This 
proposal  would  increase  the  percentage 
of  use  required  in  order  to  retain 
allocated  slots  in  certain  circumstances. 
The  proposed  amendment  would  also 
permit  withdrawal  of  slots,  for 
international  and  other  purposes,  from 
carriers  with  fewer  than  8  slots  at  an 
airport  if  the  slots  were  not  used  by  that 
carrier.  This  notice  also  requests 
information  on  the  need  for  further 
changes  to  the  slot  allocation  and 
transfer  rules  in  accordance  with  recent 
legislation. 

DATE:  Comments  must  be  received  on  or 
before  February  6, 1989. 
address:  Comments  on  this  regulation 
may  be  mailed  in  triplicate  to: 

Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  25758. 
800  Independence  Avenue  SW.. 
Washington,  DC  20591. 

or  delivered  in  triplicate  to: 

FAA  Rules  Docket,  Room  916,  800 
Independence  Avenue  SW., 
Washington,  DC. 

Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Bennett,  Office  of  the  Chief 
Counsel,  AGC-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 
Telephone:  (202)  267-3491. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire  on  any 
portion  of  the  amendment.  Comments 
that  provide  the  factual  basis  supporting 


the  views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
listed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  further 
rulemaking  action.  Commenters  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  25758."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter.  Also,  any  portion  of  this 
rule  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  or  by  calling 
(202)  267-8058.  Communications  must 
identify  the  amendment  number  of  the 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
notices  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

Background 

The  High  Density  Traffic  Airport  Rule, 
14  CFR  Part  93,  Subpart  K,  limits  the 
number  of  operations  during  certain 
hours  or  half  hours  at  four  highly 
congested  airports:  Kennedy 
International,  LaGuardia,  O'Hare 
International,  and  Washington  National. 
The  rule  establishes  limitations  on  the 
number  of  Instrument  Flight  Rule  (IFR) 
reservations  (“slots")  per  hour  that  will 
be  accepted  at  those  airports  and 
allocates  the  hourly  reservations  among 
the  three  classes  of  users:  Air  carriers 
except  air  taxis,  scheduled  air  taxis 
(commuter  airlines),  and  all  other 
operators. 

The  hourly  quotas  are  set  at  the 
predominant  IFR  capacity  for  each 
airport  as  determined  by  the  FAA.  The 
predominant  IFR  capacity  is  the 
airport's  capacity  under  the 
circumstances  and  configurations  most 
frequently  encountered  when  weather 
conditions  preclude  Visual  Flight  Rule 
(VFR)  operation.  A  “slot”  is  defined  as 
the  authority  to  conduct  one  allocated 


IFR  landing  or  takeoff  operation  during 
a  specific  hour  or  30-minute  period  at 
one  of  the  high  density  airports.  The 
limits  at  Washington  National  Airport 
were  revised  in  1981  and  those  at 
O’Hare  International  Airport  in  1984. 

The  FAA  continually  monitors 
operations  and  delays  at  the  four 
airports  to  determine  if  the  current 
quotas  are  sufficient  or  necessary. 

On  December  16, 1985,  the  Secretary 
of  Transportation  issued  a  new  Subpart 
S  to  Part  93  establishing  comprehensive 
rules  for  the  allocation  and  transfer  of 
high  density  airport  slots  (50  FR  52180, 
December  20, 1985).  Subpart  S  permits 
air  carrier  and  commuter  operator  slots 
at  the  high  density  airports  to  be 
transferred  for  any  consideration.  Slots 
used  for  international  or  essential  air 
service  (EAS)  operations,  or  which  have 
been  obtained  in  a  lottery  and  have  not 
been  used  for  two  months  following  the 
start-up  of  operations,  may  only  be 
transferred  on  a  one-for-one  basis. 
Subpart  S  further  provides  for  the 
allocation  by  lottery  of  newly  available 
slots  and  slots  returned  to  the  FAA  or 
lost  under  the  use-or-lose  provision.  The 
use-or-lose  provision  requires  the  return 
to  the  FAA  of  any  slot  that  is  not  used 
65  percent  of  the  time  in  a  2-month 
period. 

On  March  6, 1986,  the  FAA  issued 
Special  Federal  Aviation  Regulation 
(SFAR)  48  (51  FR  8632;  March  12, 1986) 
which  established  a  special  procedure 
for  a  one-time  withdrawal  of  slots  used 
by  air  carriers  at  three  of  the  high 
density  airports — LaGuardia,  O’Hare, 
and  Washington  National.  The  slots 
withdrawn,  when  added  to  other  slots 
already  available  for  allocation  at  each 
airport,  totalled  5%  of  all  air  carrier  slots 
at  each  airport.  Slots  in  the  5%  pool 
were  reallocated  through  2  special 
lotteries  to  new  entrants  and  incumbent 
carriers  with  less  than  8  slots  at  the 
airport  in  question.  The  two  lotteries 
were  held  on  March  27, 1986,  and 
December  15, 1986.  SFAR  48  terminated 
on  January  1, 1988,  and  is  no  longer  in 
effect. 

In  addition  to  the  SFAR  48  lotteries, 
two  other  lotteries  have  been  held  under 
the  provisions  of  14  CFR  Part  93, 

§  93.225  on  December  15, 1986,  and  July 
22, 1987.  Section  93.225  provides  in  part 
that  lotteries  will  be  held  when  slots  are 
available,  but  generally  not  more  than 
twice  a  year.  The  slots  in  the  lottery 
pool  are  those  which  have  been  returned 
to  the  FAA  or  have  been  withdrawn 
from  carriers  for  failure  to  meet  the 
minimum  slot  use  requirements.  No  slots 
are  withdrawn  for  a  §  93.225  lottery. 
Under  tfee  existing  rule,  25  percent  of  the 
slots  available  for  a  particular  airport. 
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but  not  less  than  2  slots,  if  available,  are 
reserved  for  selection  by  new  entrants. 

Since  the  rule  was  first  issued,  a  total 
of  140  slots  have  been  made  available  to 
new  entrants  or  limited  incumbents 
(holding  less  than  8  slots).  Of  the 
carriers  which  received  the  140  slots, 
many  if  not  most  of  the  carriers  sold 
those  slots  in  the  minimum  time 
permitted  or  otherwise  failed  to  use 
them.  Of  the  140  slots  allocated  to  new 
entrants  and  carriers  with  less  than  8 
slots  in  the  lotteries  to  date,  only  15  are 
in  use  by  the  carriers  that  obtained  the 
slots.  Others  were  used  by  carriers 
which  subsequently  merged  into  larger 
carriers,  but  most  of  the  140  slots  were 
sold  or  were  returned  to  the  FAA 
without  operation. 

The  America  West  Petition 

On  July  1, 1987,  America  West 
Airlines  filed  a  petition  with  FAA 
requesting  the  initiation  of  a  rulemaking 
proceeding  concerning  the  allocation  of 
takeoff  and  landing  slots  at  Washington 
National  and  LaGuardia  Airports. 
Specifically,  America  West  requested  an 
amendment  to  Part  93,  Subpart  S  of  the 
Federal  Aviation  Regulations,  which 
would  permit  the  FAA  to  withdraw  slots 
from  current  holders  (93  slots  at 
National  and  96  slots  at  LaGuardia)  and 
redistribute  the  slots  to  air  carriers  with 
less  than  18  slots  at  each  airport  As  a 
new  entrant,  America  West  proposed 
that  it  should  receive  18  slots  at  each 
airport.  The  petition  suggested  that  a 
total  of  189  slots  be  withdrawn  from 
USAir-Piedmont  Airlines  and  Texas  Air, 
which  includes  Continental  and  Eastern 
Airlines.  The  FAA  published  the  petition 
in  the  Federal  Register  on  July  9, 1987  (52 
FR  25886). 

The  America  West  petition  also 
commented  on  the  proposed  USAir 
acquisition  of  Piedmont  Airlines,  citing 
statistics  to  demonstrate  that  the  merger 
would  reduce  competition  in 
Washington  and  New  York  markets.  The 
Department  of  Transportation  (DOT) 
considered  America  West’s  comments 
prior  to  the  approval  of  the  merger  on 
October  30, 1987.  DOT  found  that  the 
acquisition  would  not  lessen 
competition  substantially  in  Washington 
and  New  York  markets  as  each  market 
does  not  contain  airport-specific 
submarkets.  The  Department  held  that 
even  though  USAir  and  Piedmont  have  a 
large  share  of  slots  at  LaGuardia  and 
National  Airports,  there  are  alternative 
airports  in  the  Washington  and  New 
York  metropolitan  areas  which  are  not 
slot-restricted  and  which  can  be  utilized 
by  air  carriers.  Since  DOT  found  the 
New  York  and  Washington  markets  to 
be  nonairport-specific,  the  Department 
did  not  need  to  address  the  second  issue 


concerning  the  allocation  of  slots  at  the 
high  density  airports  in  those  markets. 
Rather,  the  decision  reserved  the  slot 
allocation  issue  for  disposition  by  the 
FAA  in  response  to  the  rulemaking 
petition. 

As  justification  for  the  requested 
reallocation  of  slots,  America  West 
contended  that  barriers  to  entry  at 
LaGuardia  and  National  prevented 
competition  at  these  airports.  Citing  an 
informal  survey,  America  West  asserted 
that  it  has  been  unable  to  purchase  any 
slots  at  either  Washington  National  or 
LaGuardia  Airport  and  that  it  is 
extremely  difficult  to  obtain  slots  at 
these  airports.  The  inability  to  obtain 
slots  at  the  airports  would  adversely 
affect  the  travelling  public,  according  to 
the  petition. 

Comments  on  the  America  West 
Petition 

Eighteen  comments  were  received  on 
the  America  West  petition.  The 
consensus  among  the  majority  of 
commenters  was  that  the  petition  was 
based  on  inaccurate  information  and 
that  the  implementation  of  the  proposal 
would  adversely  affect  the  travelling 
public.  American  Airlines,  Delta  Air 
Lines,  Pan  American  World  Airways, 
USAir/Piedmont,  United  Airlines, 
Eastern  Air  Lines,  and  Continental 
Airlines  all  opposed  the  petition,  stating 
that  the  buy-sell  rule  (Subpart  S)  has 
created  an  effective  market  for  the 
efficient  distribution  of  slots  at  the 
airports.  All  the  above  airlines 
questioned  the  supporting  affidavit  of 
America  West,  which  stated  that  it  was 
not  possible  for  a  small  or  new  carrier  to 
purchase  slots  at  the  two  airports  and 
asserted  that  holders  are  willing  to  sell, 
trade,  or  lease  the  slots.  The  opponents 
to  the  petition  further  commented  that 
the  informal  survey  which  formed  the 
basis  of  the  affidavit  was  faulty  and 
unrealistic.  Delta  asserted  that  the  in 
actual  practice  the  trading  and  leasing 
slots  by  the  small  carriers  was  very 
common. 

The  dissenting  airlines  also  asserted 
that  it  would  be  unfair  and  disruptive  to 
withdraw  the  slots  from  current  slot 
holders.  The  airlines  argued  that  should 
slots  be  withdrawn,  service  to  some 
smaller  communities  would  be 
eliminated.  It  was  argued  that  since 
America  West  is  requesting  the  slots  in 
order  to  serve  Phoenix  and  Las  Vegas 
and  various  western  cities  from 
Washington  and  New  York,  several  of 
the  communities  now  served  by  Texas 
Air  and  USAir/Piedmont  would  lose  air 
service  if  the  slots  are  withdrawn,  as 
America  West  is  not  planning  to  serve 
those  other  areas.  This  concern  was  also 
expressed  by  the  Attorney  General  of 


West  Virginia  and  the  City  and 
Chamber  of  Commerce  of  Dayton.  Ohio. 
Those  parties  urged  the  FAA  to  deny  the 
petition  on  the  grounds  that  air  service 
would  be  suspended  or  eliminated  to 
their  respective  states. 

The  petition  drew  support  from 
several  small  airports,  i.e.,  Stewart 
International  Airport,  Wichita  Airport, 
and  the  Airport  Authority  of  Louisville 
and  Jefferson  County,  as  well  as  from 
Midwest  Express  Airlines.  The  airports 
supported  the  petition  as  a  means  of 
obtaining  more  air  service.  They 
asserted  that  the  implementation  of 
Subpart  S  decreased  the  level  of 
business  at  the  airports  and  that  the 
only  way  to  increase  the  amount  of 
business  would  be  to  open  up 
Washington  National  and  LaGuardia  to 
new  carriers.  Stewart  International 
Airport  also  suggested  that  the  FAA 
should  require  one  out  of  every  five 
scheduled  flights  out  of  LaGuardia  to 
operate  from  Stewart  International. 

In  this  regard  the  FAA  notes  that  slots 
are  not  identified  with  or  linked  to  any 
particular  market,  and  that  under  the 
Airline  Deregulation  Act  of  1978,  air 
carriers  are  not  restricted  in  their  ability 
to  inaugurate  or  suspend  service  in  a 
particular  market.  Accordingly,  an 
assertion  that  a  reallocation  of  slots 
would  benefit  any  particular  market  is 
highly  speculative. 

Midwest  Express  supported  the 
petition  and  agreed  with  America 
West’s  assertion  that  it  was  difficult  to 
buy  the  slots  at  the  two  airports. 
Midwest  Express  proposed  that  a  new 
SFAR-48  should  be  implemented  to 
withdraw  slots  from  larger  slot  holders 
and  redistribute  the  slots  to  smaller 
carriers  with  fewer  slots. 

After  a  review  of  the  comments,  the 
Department  has  concluded  that  certain 
changes  should  be  made  to  increase  the 
ability  of  small  or  new  carriers  to  enter 
the  market,  but  that  there  is  not  enough 
justification  for  measures  to  withdraw 
slots  from  current  slot  holders. 
Undeniably,  the  most  effective  way  to 
permit  the  entrance  of  new  and  small 
carriers  into  LaGuardia  and  National 
Airports  would  be  to  withdraw  slots 
from  existing  slotholders  and  allocate 
the  slots  to  new  entrant  and  smaller 
carriers.  The  Department  finds, 
however,  that  this  procedure  would  be 
unnecessarily  disruptive  to  existing  air 
service  and  is  not  warranted  by  the 
circumstances  described  by  the 
petitioner.  Therefore,  the  Department 
believes  that  amendments  to  the 
procedures  in  Subpart  S  that  would  tend 
to  make  marginally  used  slots  available 
for  sale  or  reallocation  would  represent 
a  sufficient  balance  of  the  interests  of 
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incumbent  carriers  and  any  smaller 
carriers  that  are  actually  in  a  position  to 
benefit  from  new  slots.  Initiation  of  this 
rulemaking  represents  the  agency 
response  to  the  America  West  petition, 
and  no  further  separate  action  on  that 
petition  will  be  taken. 

Public  Law  100-457 

The  Department  of  Transportation 
Appropriations  Act,  Pub.  L  100-457, 
enacted  September  30, 1988,  contains  a 
requirement  that  FAA  institute 
rulemaking  to  consider  certain  changes 
in  the  slot  allocation  and  transfer 
regulations.  Section  149  of  Pub.  L.  100- 
457  reads  as  follows: 

Not  later  than  90  days  after  the  date  of 
enactment  of  this  Act,  the  Administrator  of 
the  Federal  Aviation  Administration  shall 
institute  a  rulemaking  proceeding  to  consider 
the  need  for  changes  to  the  existing 
regulation  concerning  the  allocation  and 
transfer  of  “slots"  held  by  air  carriers  and 
commuter  operators  at  each  of  the  four 
airports  covered  by  the  final  rule  regarding 
Slot  Allocation  and  Transfer  Methods  at  High 
Density  Traffic,  Airports,  published  in  the 
Federal  Register  on  December  20, 1985. 
Included  among  the  issues  that  shall  be 
considered  in  this  proceeding  are  (1)  the 
overall  effect  of  the  existing  buy-sell 
regulation  upon  new  entry  or  limited 
incumbents  at  these  four  airports,  (2)  the 
effects  of  the  recently  approved  mergers  and 
acquisitions  upon  the  operation  of  the  buy/ 
sell  program  at  these  airports,  (3)  the 
competitive  and  fare  implications  of  the 
utilization  of  6lots  for  providing  services  to 
and  from  hub  airports  and  on  monopoly 
routes,  (4)  the  effect  of  short-term  leases  of 
slots  upon  the  ability  of  new  entrants  or 
limited  incumbents  to  purchase  slots  at  these 
airports,  (5)  the  effect  of  the  use  of  air  carrier 
slots  by  commuter  operators  upon  entry  by 
air  carriers  at  these  airports,  and  (6)  the 
variation  in  prices  paid  for  slots  since 
adoption  of  the  buy/ sell  program.  The 
Administrator  shall  take  final  action  in  this 
proceeding,  including  the  promulgation  of  any 
resulting  final  regulations,  not  later  than  270 
days  after  the  date  of  enactment  of  this  Act. 

While  the  Department  has  developed 
a  body  of  data  and  analyses  on  some  of 
the  issues  raised  in  Pub.  L.  100-457,  we 
believe  that  additional  information  on 
these  issues  would  be  useful  in  order  to 
determine  whether  regulatory  measures 
are  necessary.  Accordingly,  the  FAA 
has  not,  at  this  time,  proposed  measures 
other  than  those  specifically  described 
below.  The  FAA  requests  comments  and 
information  on  each  of  the  following 
issues,  and  the  agency  may  base  further 
rulemaking  on  the  comments  received. 

(1)  The  Overall  Effect  of  the  Existing 
Buy-Sell  Regulation  Upon  New  Entry  or 
Limited  Incumbents  at  These  Four 
Airports 

Although  new  carriers  have  entered 
markets  and  other  carriers  have 


expanded  their  operations  at  the  high 
density  airports,  the  opinion  has  been 
expressed  that  the  administration  of 
slots  under  existing  regulations 
discourages,  and  sometimes  precludes, 
new  entry  and  expansion  by  limited 
incumbents.  Comments  should 
distinguish  the  effects  of  economic 
conditions  and  general  policies,  such  as 
airline  deregulation,  from  the  actual 
impact  of  the  current  slot  allocation  and 
transfer  regulations. 

(2)  The  Effects  of  the  Recently  Approved 
Mergers  and  Acquisitions  Upon  the 
Operation  of  the  Buy-Sell  Program  at 
These  Airports 

While  the  Department  looked 
carefully  at  the  competitive  impact  of 
the  slots  holdings  in  the  relevant  merger 
cases  and  in  one  case  (the  acquisition  of 
Eastern  by  Texas  Air  Corporation) 
required  die  sale  of  a  number  of  slots, 
additional  information  is  requested  on 
the  realized  impact  of  die  mergers  in 
concert  with  the  operadon  of  the  buy- 
sell  rule. 

(3)  The  Competitive  and  Fare 
Implications  of  the  Utilization  of  Slots 
for  Providing  Services  to  and  From  Hub 
Airports  and  on  Monopoly  Routes 

A  comment  on  this  issue  should 
include  the  particular  scheduling 
information  or  actual  fare  data  which 
the  commenter  believes  would  support 
its  position. 

(4)  The  Effect  of  Short-term  Leases  of 
Slots  Upon  the  Ability  of  New  Entrants 
or  Limited  Incumbents  to  Purchase  Slots 
at  These  Airports 

The  existing  rule  permits  carriers  to 
transfer  slots  on  a  temporary  basis.  As  a 
result,  carriers  may  retain  the  allocation 
of  a  slot  while  permitting  another  carrier 
to  operate  it  for  a  specified  period.  In 
practice,  such  “leases"  have  been  for 
periods  of  one  day  to  several  years,  and 
have  enabled  carriers  to  work  out 
among  themselves  short-term  scheduling 
adjustments  through  a  market 
mechanism. 

(5)  The  Effect  of  the  Use  of  Air  Carrier 
Slots  by  Commuter  Operators  Upon 
Entry  by  Air  Carriers  at  These  Airports 

Currently,  air  carrier  slots  may  be 
operated  with  commuter  aircraft.  This 
permits  an  air  carrier  to  hold  slots  for 
which  it  has  no  present  need,  by  leasing 
them  to  a  commuter  operator  or  using 
them  for  a  commuter  affiliate. 

Comments  are  requested  on  whether  the 
FAA  should  require  that  commuter 
operators  not  be  permitted  to  use  air 
carrier  slots.  Comments  are  specifically 
requested  on:  (i)  The  effect  of  the 
existing  rule  on  the  ability  of  air  carriers 


to  retain  unused  slots  by  leasing  the 
slots  to  commuter  operators;  (ii)  the 
prevalence  of  this  practice;  (iii)  whether 
the  elimination  of  the  provision  would 
substantially  affect  the  holding  of 
unused  slots;  (iv)  the  effect  of  the 
existing  rule  on  competition;  and  (v) 
whether  there  are  benefits  to  the 
existing  provision  unrelated  to  the 
retention  of  unused  air  carrier  slots. 

(6)  The  Variation  in  Prices  Paid  for 
Slots  Since  Adoption  of  the  Buy-sell 
Program 

The  current  regulations  permit  the 
transfer  of  a  slot  for  any  consideration. 
The  regulations  do  not  require  the 
reporting  of  the  price  paid  for  permanent 
or  temporary  transfer  of  a  slot,  and 
neither  OST  nor  FAA  collect  or 
maintain  such  information.  The  intent  of 
the  rule  was  to  permit  the  free  transfer 
of  slots,  in  accordance  with  airline 
scheduling  needs,  using  a  free  market 
mechanism  without  administrative 
intervention.  Commenters  who  urge  that 
slot  price  information  should  be 
collected  and  utilized  by  the  agency  in 
some  manner  should  provide 
information  on  the  value  and/or  actual 
exchange  price  of  slots,  and  the 
rationale  for  such  collection,  in  support 
of  the  comment. 

Finally,  the  FAA  requests  comments 
on  the  underlying  mechanism  by  which 
demand  for  air  traffic  services  is 
controlled — specifically,  the  imposition 
of  limits  on  the  number  of  operations 
each  hour  or  half  hour  during  certain 
periods  of  the  day.  Comments  are 
requested  on  whether  the  current 
restrictions  of  the  High  Density  Rule  are 
necessary  in  consideration  of  technical 
innovations  and  improvements  in  air 
traffic  services  since  the  rule  was 
adopted  in  1989.  Comments  should 
address  the  potential  effects  on 
operating  delays  and  efficiency  of  the 
air  traffic  system  which  would  result 
from  removal  or  amendment  of  High 
Density  Rule  restrictions  at  each  of  the  4 
airports.  Any  suggested  alternatives  to 
current  High  Density  Rule  restrictions 
should  be  identified. 

The  Proposal 

In  consideration  of  the  America  West 
petition,  comments  submitted,  and  the 
status  of  current  slot  holdings,  the 
Department  is  considering  an 
amendment  to  Subpart  S  of  Part  93  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  93,  Subpart  S)  to  alter  certain 
restrictions  concerning  transfer  of  slots 
at  the  high  density  airports. 

In  summary,  the  proposed  amendment 
would: 
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— Provide  that  slots  will  not  be 
withdrawn  from  a  carrier  with  8  or 
fewer  slots,  except  for  failure  to  use 
the  slots,  if  the  carrier  itself  uses  the 
slots  held. 

— Increase  the  slot  use  requirements  for 
carriers  holding  a  substantial  number 
of  slots  in  certain  hours  or  half-hours, 
to  minimize  holding  of  unused  slots. 
The  use  restrictions  proposed  would 
not  affect  the  normal  operating  use  of 
slots,  but  would  tend  to  reduce  the 
incidence  of  unused  slots. 

First,  the  notice  proposes  to  add  a  use 
requirement  to  the  provision  protecting 
the  slots  of  carriers  holding  8  or  fewer 
slots  at  an  airport  FAR  $  93.223(f) 
currently  provides  that  slots  will  not  be 
withdrawn  from  an  air  carrier  or 
commuter  operator  holding  8  or  fewer 
slots  at  an  airport  (not  counting 
international  slots).  The  proposed 
amendment  would  add  a  provision  that 
the  exception  from  withdrawal  only 
applies  to  slots  used  by  the  holding 
carrier,  and  would  clarify  that  the 
protection  does  not  apply  to  withdrawal 
for  nonuse  under  S  93.227(a).  The  use 
requirement  would  prohibit  the  current 
practice  by  larger  carriers  of  transferring 
vulnerable  slota  (i.e.,  slots  with  a  low 
withdrawal  priority  number)  to  a  carrier 
with  fewer  than  8  slots,  then  leasing  the 
slot  back  for  operation. 

Second,  it  is  proposed  to  increase  the 
minimum  percentage  of  use  for  slots 
under  §  93.227(a)  for  carriers  holding  a 
substantial  number  of  slots  in  one  time 
period.  For  a  time  period  (hour  or  half- 
hour,  depending  on  the  airport)  in  which 
a  carrier  holds  10  or  more  slots,  the  FAA 
will  withdraw  a  slot  used  less  than  90 
percent  of  the  time  in  a  2-month  period. 
For  a  time  period  in  which  a  carrier 
holds  5  through  9  slots,  the  FAA  will 
withdraw  a  slot  used  less  than  80 
percent  of  the  time  in  a  2-month  period. 
In  all  other  cases,  the  minimum 
percentage  of  65  percent  under  the 
existing  rule  is  retained.  The  proposed 
amendment  would  substantially  reduce 
the  ability  of  a  carrier  to  protect  unused 
slots  by  distributing  a  given  number  of 
operations  across  a  greater  number  of 
slots.  The  amendment  would  not  affect 
smaller  carriers  or  interfere  with  the 
normal  operating  flexibility  required  for 
use  of  slots,  however. 


The  amendments  proposed  are 
intended  to  provide  an  opportunity  for 
new  entrant  carriers  to  have  access  to 
high  density  airports,  and  for  small 
incumbent  carriers  to  increase  the 
number  of  operations  at  those  airports, 
without  withdrawing  from  incumbent 
carriers  slots  used  for  existing 
operations.  The  agency  requests 
comments  on  the  specific  impacts  of  the 
rule  proposed  on  both  new  entrant  and 
incumbent  operators. 

Because  the  proposed  amendment  is 
essentially  procedural  in  nature  and 
does  not  significantly  alter  the  current 
operational  environment  for  either  air 
carrier  or  commuter  operations  at  the 
high  density  airports,  the  FAA  has 
determined  that  this  proposed 
amendment:  (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  and  (2) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Because  of 
congressional  interest  in  this  subject,  the 
rulemaking  is  considered  a  "significant 
rule”  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  28, 
1979).  Because  of  the  minimal  impact  on 
any  operator,  I  certify  that  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
this  rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  amendment  provides  for  no 
changes  to  the  required  reporting  of 
information  by  air  carrier  and  commuter 
operators  to  the  FAA.  Under  the 
requirements  of  the  Federal  Paperwork 
Reduction  Act,  the  Office  of 
Management  and  Budget  previously  has 
approved  the  information  collection 
provision  of  Subpart  S.  OMB  Approval 
Number  2120-0524  has  been  assigned  to 
Subpart  S. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  14  CFR  Part  93 
Aviation  safety,  Air  traffic  control. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
93  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  93)  as  follows: 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  Part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1302, 1303, 1348, 

1354(a),  1421(a),  1424, 2402,  and  2424;  49 
U.S.C.  106  (Revised  Pub.  L  97-449,  January 
12, 1983). 

2.  In  {  93.223,  paragraph  (c)(3)  added 
to  read  as  follows: 

S  93.223  Slot  withdrawal. 

(c) . 

(3)  Except  as  provided  in  paragraph 
§  93.227(a),  the  FAA  shall  not  withdraw 
any  slot  held  and  operated  by  an  air 
carrier  or  communter  operator  at  an 
airport  if  that  air  carrier  or  commuter 
operator  holds  eight  or  fewer  slots  at 
that  airport  (excluding  slots  used  for 
operations  described  in  S  93.217(a)(1)). 
***** 

3.  In  S  93.227,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  93.227  Slot  use  and  loss. 

(a)  Except  as  provided  in  paragraphs 
(b).  (c),  (d),  and  (g)  of  this  section,  a  slot 
shall  be  recalled  by  the  FAA  if  it  is  not 
used  for  the  following  percentage  of  the 
time  over  a  2-month  period: 

(1)  In  a  time  period  in  which  the  slot 
holder  holds  10  or  more  slots:  90  percent. 

(2)  In  a  time  period  in  which  the 
holder  holds  5  through  9  slots:  80 
percent. 

(3)  In  all  other  cases:  65  percent. 
***** 

Issued  in  Washington,  DC,  on  December  18, 
1988. 

Mimi  W.  Dawson, 

Deputy  Secretary. 
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